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JAMES F. BURKE ET AL

Deci ded March 29, 1999

Appeal froma decision of the Arizona Sate Gfice, Bureau of Land
Managenent, rejecting anended | ocation notices for a placer mning claim
AVC 336180.

MNfirnmed as nodifi ed.

1.

APPEARANCES

Mning dains: Location--Mning dains: Aacer dains

The general mining lawrequires that placer mning
clains be |ocated "as near as practicable wth

the Lhited Sates systemof public land surveys."

30 USC 8§35 (1994). As ageneral rule, clainmants
whose | ocations fail to conformto the rectangul ar
systemof survey are afforded an opportunity to cure
such defects prior to a declaration of invalidity.

Mning dains: Location--Mning dains: Aacer dains

Uhder 43 CF.R 8 3833.0-5(p), an anended | ocation is
one nade in furtherance of an earlier valid | ocation
that nay or nay not take in different or additional
unappr opri ated ground.

Mning dains: Location--Mning dains: Aacer dains
No location of a placer mning claimon Federal |ands

nay include nore than 20 acres for each indivi dual
claimant. Four claimants nay | ocate an associ ation

pl acer claimof no nore than 80 acres, and an anendnent

of an 80-acre associ ation placer claimto include an
additional 80 acres wll be rejected. Noright to

adjust the claimto del ete excess acreage i s avail abl e
because the i ncl usi on of 80 excess acres in an anended

location is not considered to be i nadvertent.
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(PN ON BY DEPUTY CH B- ADM N STRATI VE JUDEE HARR' S

Janes F. Burke, Noel Rner, JimMKee, and Bryan Ti nm co-owners
of the Gazy 8 - 1-2-3-4 (Qazy 8) association placer mning clai m(AVC
336180), have appeal ed fromthe Septenber 24, 1997, decision of the Arizona
Sate Gfice, Bureau of Land Managenent (BLN), rejecting two anended
| ocation notices submtted for that clam 1/

h Novenber 24, 1995, Burke filed a notice of location for the
Gazy 8 placer wth BLMfor recordation. The notice, listing Burke, R ner,
MKee, and Timmas co-owners, stated that the clai mhad been | ocated on
Septenter 5, 1995, was 5,280 feet long and 660 feet w de, and enfraced
lands wthinsec. 20, T. 122N, R 2 W, and secs. 32 and 33, T. 13 N,
R 2W, dla&Salt Rver Mridian (BSRV), Yavapai Gounty, Arizona. The
notice tied the NE corner of the claimto the intersection of Indian Qeek
Road and Lily G eek Mne Road, stating that the corner was "2640 feet in a
west direction to" the intersection. It further specified that

[t]he bearing and di stance between the corners of the claimare
beginning at the NWcorner of the claim 5280 feet in a[n] East
direction to the NE corner, then 660 feet in a South direction
to the SWcorner, then 5280 feet in a Vst direction to the
NWcorner, then 660 feet in a North direction to the point of
begi nning. [2/]

n January 17, 1996, Burke filed an anendnent to the | ocation notice
for the Qazy 8 placer for the stated purpose of "chang[ing] the corners.”
The notice pl aced the anended clai mconpl etely in secs. 32 and 33, T. 13
N, R 2W, BSRM The anendnent variously sited the SWcorner of the
claim"650 feet in a 33° east to north direction of USGBMbrass cap RW
T13N sec 32 & 33 - RWT12%2N sec 21", and "5280 feet in an easterly
direction to" the brass cap. 3/ It delineated the bearing and di stance
between the corners of the anended cl ai mas

beginning at the NWcorner of the claim 5280 feet in a[n]
easterly direction to the NE corner, then 1320 feet in a south
direction to the SWcorner, then 5280 feet in a westerly
direction to the NWcorner, then 1320 feet in a north direction
to the point of beginning. [4/]

1 O Dec. 29, 1997, one Thonas D Patrick submtted a docunent to this
Board titled "Request for Administrative Decision.” Patrick has di scl osed
nointerest inthe clains at issue inthis appeal and is a stranger to
BLMs decision. V¢ have given no consideration to the docunent.

2/ This description of bearing and di stance contai ns two obvi ous errors:
the corner |ocated 660 feet south fromthe NE corner shoul d be the SE not
the SW corner, and the corner 5,280 feet west fromthe SE corner shoul d be
the SW not the NW corner.

3/ The nap of the claimprovided as part of the notice appears to situate
the SWcorner at a point 660 feet north, 33° west of the brass cap.

4/ This description continued the two errors in the origina |ocation
notice. See note 2, supra.
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Burke filed anot her anended | ocation notice for the Grazy 8 pl acer on
Novenber 14, 1996, stating that the purpose of the amendnent was to "change
& omt NE 20 acres approx.”™ This anendnent nodified the bearing and
di stances between the corners found in the earlier anendnent but
per pet uat ed the i nconsi stent positions of the SWcorner contained in the
January 17, 1996, anendnent and the original and earlier anended | ocation
notices' msdesignation of the corners:

The bearing and di stance between the corners of the claimare
beginning at the NWcorner of the claim 1635 feet in a[n]
easterly direction to the NE corner, then 1320 feet in a south
direction to the SWcorner, then 2640 feet in a westerly
direction to the NWcorner, then 1320 feet in a north direction
to the point of begi nni ng.

Inits Septenber 24, 1997, decision, BLMrejected both anendnents to
the location notice for the Qazy 8 placer. BLMregjected the January 17,
1996, notice on the ground that it did not neet the requirenents of an
anendnent because it changed the | ocation of the clai mand was, therefore,
arelocation requiring a neworiginal |ocation notice, not an anended
location. BLMrejected the Novenber 14, 1996, anendnent because the | ands
contained in that anendnent were based on the rejected January 17, 1996,
not i ce.

n appeal, Burke explains that he filed the January 17, 1996,
anendnent after discovering that the Qazy 8 placer had been staked over a
portion of the Lucky Kathy claim He contends that this anendnent noved
only the westerly corner stakes of claim#4 of the Gazy 8 placer w thout
nodi fying or repositioning any other claimcorner, and thus did not
establish a "new claim Burke further asserts that an Gctober 1996
tel ephone call fromBLMadvising that the Grazy 8 placer conflicted wth
the Lady Bug cl aimand requesting the anendnent of the Grazy 8 placer to
excl ude the overlappi ng area preci pitated the Novenber 14, 1996, anendnent.

That anendnent, Burke submits, sinply excluded the area within the
allegedy prior existing claimand did not establish a newclai mor even
nodi fy the external corners of the Gazy 8 placer. Burke argues that he
has folloned the letter and spirit of all rules and regul ations concerning
proper procedures governing mning clains, and that the January 17, 1996,
anendnent , whi ch had been accepted by BLMas an anendnent for over
1-1/2 years, was a minor nodification which did not cause or require the
establ i shnrent of a newclaim 5/

[1] The general mining law requires that placer mning clains be
|ocated "as near as practicable wth the Lhited Sates systemof public

S/ Ve note that, although Burke interprets BLMs decision as divesting
himof his origi nal claimri ghts pendi ng a successful appeal , that decision
explicitly states that the BLMrecords "reflect the | egal descr i ption of
the claimas originally located" (Decision at 1), and thus does not

eradi cate any of the rights appurtenant to the original |ocation. However,
that |ocation nust be conforned to the rectangul ar systemof survey, if

f easi bl e.
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land surveys.” 30 USC 835 (1994). Inthis case, neither the

original Gazy 8 location notice nor the anended | ocation notices descri bed
the claimin accordance wth the rectangul ar systemof survey. As a
general rule, claimants whose |ocations fail to conformto the rectangul ar
systemof survey are afforded an opportunity to cure such defects prior

to adeclaration of invalidity. Mlvin Hlit, 146 | BLA 362, 368 (1998);
Fred B OQtnan, 52 L.D 467, 471 (1928). In this case, however, BLM has
not declared the original Gazy 8 claimnull and void. Instead, it has
rejected the two anendnents filed for that claim

The original claimlocation notice states that the claimis | ocated
wthinsec. 20, T. 122N, R 2 W, and secs. 32 and 33, T. 13 N, R 2 W,
G&SRM  The nap included as part of the location notice shows that the
sout hern portion of the claimis in sec. 20. The ngjority of the claim
islocated insec. 32 wthonly a snall part of the easternnost portion of
the claimcrossing the boundary into sec. 33. Galculating the di nensions
of the claim as provided on the | ocation notice, shows that the claim
enbraces 80 acres.

The anended | ocation notice filed wth BLMon January 17, 1996, states
that the claimis located in secs. 32 and 33. It al so gives the di nensi ons
of the claim which cover 160 acres, an area doubl e the size of the
original claim Burke's assertion at page 1 of the Notice of Appeal that
the clai nmants noved only the "westerly corner stakes of the claim#4 of the
Gazy 8-1thru 4," and that "[n]o other corners of the claimwere nodified
or relocated" is inconsistent wth the infornation on the face of the
location notice. Mreover, the nmap included as part of the anended
| ocation notice shows that the clai mhas been noved substantially to the
east, such that the vast najority of the claamis located in sec. 33,
rather than in sec. 32, wth the entire claimlying north of sec. 21. A
conpari son of the map acconpanying the original claamwth the nap for the
January 17, 1996, anendnent shows little acreage common to the origi nal
| ocation and t he anendnent .

[2] Departnental regulation 43 CF. R 8 3833.0-5(p) defines an
anended | ocation as "a location that is in furtherance of an earlier,
valid location and that nay or nay not take in different or additional
unappropriated ground.” See al so Keith Lauderbaugh, 142 | BLA 331, 333
(1998); R Gail Tibbetts, 43 IBLA 210, 216-17, 86 |.D 538, 541-42 (1979),
overruled in part on other grounds in, High B. Fate, Jr., 86 |BLA 215, 226
(1985). Earlier Board decisions rejecting anended | ocations entbraci ng
different or additional |ands generally arose where the additional |ands
clai ned by the anendnent had been w thdrawn or segregated frommneral
entry prior to the purported anendnent and thus were not unappropri ated
ground. See Keith Lauderbaugh, supra, and cases cited therein; see al so
R Gail Tibbetts, 43 IBLAat 217, 86 |.D at 542

[3] Inthis case, the four claimants who originally | ocated 80 acres
have attenpted in the January 1996 anendnent to include 160 acres in their
location. This they cannot do. A placer mning clai mlocation nay include
no nore than 20 acres for each individual clainant. 30 US C 8§ 35 (1994);
Lhited Sates v. King, 34 IBLA 15, 22 (1978). Thus, four clai nants nay
| ocate an associ ati on pl acer clai menbraci ng a naxi numof 80 acres.
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In Mlvin Helit, 146 | BLA at 368, we stated:

Wiile it istrue that, as a general rule, clainants whose
locations either fail to conformto the rectangul ar system of
survey or contain excess acreage are afforded an opportunity to
cure these defects prior to a declaration of invalidity (see,
e.0., Fed B Otnan, 52 L.D 467, 471 (1928) (nonconformty to
survey); Sanuel P. Barr, §., 65 IBLA 167 (1982) (excess
acreage)), this rule is not wthout exceptions. Thus, as we
noted in Mlvin Helit, [144 I BLA 230 (1998)], the right to adj ust
a claimto del ete excess acreage is only avail abl e where the
i nclusion of excess acreage in the first instance was
inadvertent. . Wiskey v. Hanmer, 223 U S 85, 90 (1912);
Zinmernan v. Funchion, 161 F. 859, 860 (9th dr. 1908).

Because the original |ocation was for 80 acres, claimants in this case
could not include any additional acreage in an anended | ocation. Anendi ng
a claimto include an additional 80 acres cannot be consi dered i nadvertent.

Accordingly, BLMis not required to give the clainants notice of the
excess and an opportunity to redraw t he boundari es.

BLMrej ected Burke's January 17, 1996, anendnent sol el y because the
anendnent changed the | ocation of the claim A though we find that ground
an insufficient basis for rejection, excess acreage is a proper ground for
rejection under the facts of this case. Therefore, we affirmBLMs
deci sion, as nodifi ed.

dainmants’ Novenber 14, 1996, anended | ocation notice contains a
description of a claamwth four sides: 1,635 feet by 1,320 feet by
2,640 feet by 1,320 feet. Yet, the map provided as part of that anended
noti ce shows a claimwth eight sides. Burke asserts on appeal that the
only difference between the January 1996 anendnent and the Novenber 1996
anendnent is del etion of approxi nately 20 acres, which, if true, woul d
still result inaclamwth approxi nately 60 excess acres. The Novenber
1996 anendnent, which purports to anend the January 1996 anendnent, was
properly rejected by BLM

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the decision
appeal ed fromis affirned as nodifi ed.

Bruce R Harris
Deputy Chief Administrative Judge

| concur:

Gil M Fazier
Admini strative Judge
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